§ 1.9005-1

(1) The assessment of a deficiency,

(2) The refund or credit of an overpayment,
or

(3) The commencement of a suit for recov-
ery of a refund under section 7405 of the In-
ternal Revenue Code of 1954,

is not prevented on the date of the enact-
ment of this Act by the operation of any law
or rule of law. Such election shall also be ef-
fective on and after January 1, 1951, for any
taxable year beginning before January 1,
1961, in respect of which an assessment of a
deficiency has been made but not collected
on or before the date of the enactment of
this Act.

(c) Time and manner of election. An election
to have the provisions of this section apply
shall be made by the taxpayer on or before
the 60th day after the date of publication in
the Federal Register of final regulations
issued under authority of subsection (f), and
shall be made in such form and manner as
the Secretary of the Treasury or his delegate
shall prescribe by regulations. Such election,
if made, may not be revoked.

(d) Statutes of limitations. Notwithstanding
any other law, the period within which an as-
sessment of a deficiency attributable to the
election under subsection (c) may be made
with respect to any taxable year for which
such election is effective, and the period
within which a claim for refund or credit of
an overpayment attributable to the election
under such subsection may be made with re-
spect to any such taxable year, shall not ex-
pire prior to one year after the last day for
making an election under subsection (c). An
election by a taxpayer under subsection (c)
shall be considered as a consent to the appli-
cation of the provisions of this subsection.

(e) Terms; applicability of other laws. Except
where otherwise distinctly expressed or
manifestly intended, terms used in this sec-
tion shall have the same meaning as when
used in the Internal Revenue Code of 1954 (or
corresponding provisions of the Internal Rev-
enue Code of 1939) and all provisions of law
shall apply with respect to this section as if
this section were a part of such Code (or cor-
responding provisions of the Internal Rev-
enue Code of 1939).

(f) Regulations. The Secretary of the Treas-
ury or his delegate shall prescribe such regu-
lations as may be necessary to carry out the
provisions of this section.

(Sec. 2(f), 75 Stat. 683; 26 U.S.C. 613 note)
[T.D. 6583, 26 FR 12077, Dec. 16, 1961]
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§1.9005-1 Election relating to the de-
termination of gross income from
the property for taxable years be-
ginning prior to 1961 in the case of
clay and quartzite used in making
refractory products.

(a) In general. Section 2 of the Act of
September 26, 1961 (Pub. L. 87-321, 75
Stat. 683), provides that certain tax-
payers may elect to apply the provi-
sions of such section to all taxable
years beginning before January 1, 1961,
with respect to which the election is ef-
fective. Section 2 of the Act prescribes
special rules for the application of sec-
tion 613(c) of the Internal Revenue
Code of 1954 (and corresponding provi-
sions of the Internal Revenue Code of
1939) in the case of quartzite and clay
used by the mine owner or operator in
the production of refractory products.

(b) Election. The election to apply the
provisions of section 2 of the Act may
be made only in the case of quartzite
and clay used in the production of
products generally recognized as re-
fractory products by the refractories
industry. Examples of such products
are clay firebrick, silica brick, and re-
fractory bonding mortars. The election
may be made only by a taxpayer who
both mined the clay or quartzite and
used it in the production of refractory
products. The election must be made in
accordance with §1.9005-4 on or before
February 14, 1962, and the election
shall become irrevocable on that date.

(c) Years to which the election is appli-
cable. If the election described in para-
graph (b) of this section is made by the
taxpayer, the provisions of section 2 of
the Act shall be effective on and after
January 1, 1951, for all taxable years
beginning before January 1, 1961, in re-
spect of which the:

(1) Assessment of a deficiency,

(2) Refund or credit of an overpay-
ment, or

(3) Commencement of a suit for re-
covery of a refund under section 7405 of
the Internal Revenue Code of 1954,
was not prevented on September 26,
1961, by the operation of any law or
rule of law. The election is also effec-
tive on and after January 1, 1951, for
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any taxable year beginning before Jan-
uary 1, 1961, in respect of which an as-
sessment of a deficiency has been made
but not collected on or before Sep-
tember 26, 1961.

(Sec. 2(f), 76 Stat. 683, 26 U.S.C. 613 note)
[T.D. 6583, 26 FR 12078, Dec. 16, 1961]

§1.9005-2 Effect of election.

(a) In general. If a taxpayer makes
the election described in paragraph (b)
of §1.9005-1, he shall be deemed to have
consented to the application of section
2 of the Act with respect to all the clay
and quartzite described in that para-
graph for all taxable years for which
the election is effective whether or not
the taxpayer is litigating the issue for
any of such years. Thus, in applying
section 613(c) of the Internal Revenue
Code of 1954 (and corresponding provi-
sions of the Internal Revenue Code of
1939) to those years:

(1) The term ‘‘ordinary treatment
processes’ shall include crushing,
grinding, and separating the mineral
from waste, but shall not include any
subsequent process; and

(2) The gross income from mining for
each short ton of quartzite or clay
mined by the taxpayer and used by him
in the production of all refractory
products sold during the taxable year
shall be equal to 87% percent of the
lesser of:

(i) The average lowest published or
advertised price, or

(ii) The average lowest actual selling
price at which the mine owner or oper-
ator offered to sell or sold any such
quartzite or clay during the taxable
year.

(b) Rules for applying paragraph (a) of
this section. (1) The price described in
paragraph (a)(2) of this section and any
price described in this paragraph shall
be determined with reference to quartz-
ite or clay in the form and condition of
such products after the application of
only the processes described in para-
graph (a)(1) of this section and before
transportation from the plant in which
such processes were applied.

(2) If quartzite and clay were mined
and used by the taxpayer in the pro-
duction of refractory products, a sepa-
rate price shall be used with respect to
each mineral.

§1.9005-2

(3) There shall be used for each min-
eral the lowest price at which it was
sold or offered for sale by the taxpayer
during the taxable year. Thus, only one
price shall be used with respect to each
mineral regardless of variations in type
or grade.

(4) For purposes of this paragraph,
exceptional, unusual, or nominal sales
of quartzite or clay shall be dis-
regarded. Thus, for example, if the tax-
payer made an accommodation sale
during the taxable year at other than
the regular price, such sale is to be dis-
regarded.

(5) If the taxpayer made no sales dur-
ing the taxable year of quartzite or
clay in the form and condition de-
scribed in subparagraph (1) of this
paragraph, or if his sales were excep-
tional, unusual, or nominal, there shall
be used the lowest recognized selling
price for the taxpayer’s marketing area
for quartzite or clay (of the same grade
and type as that used by him) which
was published for the taxable year in a
trade journal or other industry publi-
cation.

(6) If subparagraph (56) of this para-
graph does not apply for the reason
that there is no recognized selling price
published in a trade journal or other
industry publication for the taxpayer’s
marketing area, there shall be used the
lowest price at which quartzite or clay
comparable to that used by the tax-
payer was sold or offered for sale dur-
ing the taxable year in that area by
other producers similarly
circumstanced as the taxpayer or, if
appropriate, the lowest price paid by
the taxpayer for purchased quartzite or
clay.

(7) If the lowest selling price other-
wise applicable under the preceding
provisions of this paragraph fluctuated
during the taxable year, the two or
more lowest selling prices shall be
averaged according to the number of
days during the taxable year that each
such price was in effect.

(c) The provisions of paragraphs (a)
and (b) of this section may be illus-
trated by the following examples:

Example (1) —(i) Facts. Taxpayer A, a cal-
endar year taxpayer, mined quartzite and
clay and used them in the production of rec-
ognized refractory products. During the tax-
able year, the lowest price for which A sold
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